CiHM 
Microfiche 
Series 
(Monographs) 


ICMH 

Collection  de 
microfiches 
(monographies) 


Canadian  Institute  for  Historical  Microreproductions  /  Institut  canadien  de  microreproductions  historiques 


1999 


Technical  and  Bibliographic  Notes  /  Notes  teci.r 


bibliographiques 


The  Institute  has  attempted  to  obtain  the  best  original 
copy  available  for  filming.  Features  of  this  copy  which 
may  be  bibliographically  unique,  which  may  alter  any  of 
the  images  in  the  reproduction,  or  which  may 
significantly  change  the  usual  method  of  filming  are 
checked  below. 


D 


n 


n 


Coloured  c,  .'.^rs/ 
Couverture  de  couleur 


I      I    Covers  damaged  / 


Couverture  endommagee 


□    Covers  restored  and/or  laminated  / 
Couverture  restauree  et/ou  pelliculee 

Cover  title  m'ssing  /  Le  titre  de  couverture  manque 

I I    Coloured  maps  /  Cartes  geographiques  en  couleur 

n    Coloured  ink  (i.e.  other  than  blue  or  black)  / 
Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 

□    Coloured  plates  and/or  illustrations  / 
Planches  et/ou  illustrations  en  couleur 

Bound  with  other  material  / 
Relie  avec  d'autres  documents 

Only  edition  available  / 
Seule  edition  disponible 

Tight  binding  may  cause  shadows  or  distortion  along 
interior  margin  /  La  reliure  serree  peut  causer  de 
I'ombre  ou  de  la  distorsion  le  long  de  la  marge 
interieure. 

Blank  leaves  added  during  restorations  may  appear 
within  the  text.  Whenever  possible,  these  have  been 
omitted  from  filming  /  Use  peut  que  certaines  pages 
blanches  ajoutees  lors  d'une  restauration 
apparaissent  dans  le  texte,  mais,  lorsque  cela  etait 
possible,  ces  pages  n'ont  pas  ete  filmees. 

Additional  comments  / 
Ccnmentaires  supplementaires: 


L'Instit'.i  ^  T.  ..r..ii  •.  meilleur  exemplaire  qu'il  lui  a 
ete  possible  tie  -ie  procurer.  Les  details  de  cet  exem- 
plaire qui  sont  peut-etre  uniques  du  point  de  vue  bibli- 
ographique,  qui  peuvent  modifier  une  image  reproduite, 
ou  qui  peuvent  exiger  une  modification  dans  la  metho- 
de  normale  de  filmage  soiil  indiques  ci-dessous. 

Coloured  pages  /  Pages  de  couleur 

I      I    Pages  damaged  /  Pages  endommagees 


n 


n 

D 


n 


Pages  restored  and/or  laminated  / 
Pages  restaurees  et/ou  pelliculees 


/I    Pages  discoloured,  stained  or  foxed  / 
llJ    Pages  decolorees,  tachetees  ou  piquees 

Pages  detached  /  Pages  detachees 

Showthrough  /  Transparence 

I      I    Quality  of  print  varies  / 


Qualite  inegale  de  I'impression 

Includes  supplementary  material  / 
Comprend  du  matenel  supplementaire 

Pages  wholly  or  partially  obscured  by  errata  slips, 
tissues,  etc.,  have  been  refilmed  to  ensure  the  best 
possible  image  /  Les  pages  totalement  ou 
partiellement  obscurcies  par  un  feuillet  d'errata,  une 
pelure,  etc.,  ont  ete  filmees  a  nouveau  de  fafon  a 
obtenir  la  meilleure  image  possible. 

Opposing  pages  with  varying  colouration  or 
discolourations  are  filmed  twice  to  ensure  the  best 
possible  image  /  Les  pages  s'opposant  ayant  des 
colorations  variables  ou  des  decolorations  sont 
filmees  deux  fois  afin  d'obtenir  la  meilleure  image 
possible. 


D 


This  item  is  filmed  at  the  reduction  ratio  checked  below  / 

Ce  document  est  (lime  au  taux  de  reduction  indloue  ci-dessous. 


lOx 

14x 

18x 

22x 

26x 

30x 

i 

12x 


16x 


20x 


24  X 


28x 


32x 


The  copy  filmed  hare  has  baan  reproducad  thanks 
to  tha  ganarosily  of: 

Stauffer  Library 
Queen's  University 

Tha  imagas  appearing  here  are  tha  bast  quality 
possible  considering  the  condition  and  legibility 
of  tha  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


L'examplaire  film<i  fut  raproduit  grace  i  la 
gdn^rosit^  de 

Stauffer  Library 
Queen's  University 

Las  images  suivantes  ont  m  reproduites  avec  le 
plus  grand  soin.  compte  tenu  de  la  condition  et 
de  la  nertetA  do  I'exemplaire  film^.  et  en 
conformit*  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate   All 
other  original  copies  are  filmed  beginning  on  tha 
first  page  with  a  printed  or  illustrated  impres- 
sion   and  ending  on  the  last  page  with  a  printed 
or  illustrated  impression. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprimAa  sont  filmis  an  commencant 
par  le  premier  plat  et  an  terminant  soit  par  la 
derniAre  page  qui  comporte  une  ampreinte 
d'imp^'assion  ou  d'illustration,  soit  par  le  second 
plat,  selon  le  cas   Tous  las  autres  exemplaires 
originaux  sont  filmAs  en  commenpant  par  la 
premiere  page  qui  compone  une  ampreinte 
d'impression  ou  d'illustration  et  an  terminant  par 
la  derniere  page  qui  comporte  una  telle 
ampreinte. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  — ^  (meaning  "CON- 
TINUED"), or  the  symbol  V  (meaning  "END"), 
whichever  applies. 


Un  das  symboles  su'vants  apparaitra  sur  ia 
derniAre  image  de  cheque  microfiche,  selon  le 
cas;  le  symbole  ^^  signifie  "A  SUIVRE '.  le 
symbols  V  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
fight  and  top  to  bottom,  as  many  frames  as 
required.  Tha  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc..  peuvent  etre 
film^s  A  des  taux  da  reduction  diff^rents. 
Lorsque  le  document  est  trop  grand  pour  etre 
raproduit  en  un  saul  cliche,  il  est  film4  A  partir 
de  Tangle  sup^rieur  gauche,  de  gauche  i  droite. 
et  de  tiaut  an  bas.  en  prenant  'e  nombre 
d'images  nicessaire.  Las  diagrammes  suivants 
illustrent  la  mAthode. 


1 

2 

3 

1 

2 

3 

4 

5 

6 

MICROCOPY    RESOIUTION    TEST    CHART 

ANSI  and  ISO  TEST  CHART  No    2 


1.0 


I.I 


' "      II  2.2 


lljizo 


1.8 


'•25    III  1.4     i  \.i 


^     /APPLIED  irvMGE     Inc 


./ 


o^. 


O'fiAA^     /  'y' i^ZC-i-C^Zi^U* 


\ 


THE  FIRST  "NEW  PROVINCE"  OF  THE  DOMINION 


CHESTER  MARTIN 


Reprinted  from  The  Canadian  Historical  Review, 
December,  1920 


uNiVERsrrv  of  Toronto  prbss 
1920 


\'Z.C  ^/9'<^  '7 


THE    FIRST 


"NEW    PROVINCE"    OF    THE 
DOMINION 


THE  present  year  is  remarkable  for  a  imiciue  series  of  anni- 
versaries in  the  history  of  Western  Canada.  May  2  was 
the  (iiiarter-millennium  of  the  ^rantinp  of  the  Hudson's  Hay 
Charter.  April  8  was  the  centenary  of  the  death  of  Selliirk, 
the  first  to  estal)iish  permanent  settlement,  as  distinct  from  the 
fur-trade,  west  of  the  Great  Lakes.  July  15  was  the  juhilee  of  the 
entrance  f)f  Manitoba  into  the  Canadian  Confediration. 

.All  three  episodes  were  beset  with  legal  or  jx)litical  controversy; 
a  characteristic  of  western  history  that  is  found  to  be  even  more 
pronounced,  perhaps,  than  the  mystery  and  romance  usiially 
associated  with  vicissitudes  of  discovery  and  adventure.  The 
Charter  was  assailed  i>eriodically  for  two  centuries,  and  i'.  sur- 
vived largely  through  sheer  longevity  and  the  excesses  of  its 
enemies.  Selkirk's  project,  which  sa^•ed  what  is  now  the  ])ro\ince 
of  Manitoba  from  the  fate  of  Oregon,  was  almost  strangled  by 
litigation  which  not  only  dwarfed  the  Red  River  Settlement  for 
more  than  a  whole  generation  but  sent  its  founder  to  an  early 
grave.  Similarly,  the  whole  political  history  of  Manitoba,  from 
the  Manitoba  Act — which  was  found  to  be  largely  ultra  vires  of 
the  Federal  Government— to  the  Remedial  Bill  and  the  "Natural 
Resources  Question",  has  been  complicated  by  constitutional 
issues  of  the  first  magnitude,  many  of  them  even  yet  undetermined. 
Constitutional  principles,  as  Abraham  Lincoln  once  said  of  the 
American  Constitution  (hiring  the  Civil  War,  have  "had  a  rough 
time  of  it";  and  practically  all  of  these  issues  are  traceable, 
directly  or  indirectly,  to  the  conditions  under  which  Manitoba, 
and  indeed  the  whole  of  Rupert's  Land  and  the  "North-Western 
Territfiry",  entered  the  Canadian  Confederation  in  1870. 

Despite  the  fact  that  the  events  of  1870  bear  all  the  marks  of 
haste  and  unpreparedness,  Canadian  expansion  westward  had  been 
generally  accepted  for  nearly  fifteen  years,  in  Canada  and  even  in 
Great  Britain,  as  an  inevitable  development.     Free  trade  in  furs, 


4  Tiir  r.\NAni.\\  Historkai.  Riaikw 

ron(i(l(<l  .It  the  Red  Kixcr  Scttlctnciit  after  tlic  S.iycr  trial  in 
184'.),  attr.uti'd  Ixith  Cm.idi.in  .iiid  Amt-rican  (■ntcr|)ri-<c  until  in 
the  yc.ir  1S,")()  mi  fewer  tli.m  li\e  himdred  livA  Rixcr  carts  jilied 
between  I'lirt  (  i.irrv  and  the  American  imrder.  In  Septenilier  of 
th.U  NC.ir  \'ank(in^hnet,  tlie  president  of  il'  r.uiadian  l-",xecnti\ c 
Council,  decl.ired  that  the  westeni  boundary  of  (".mad.i  oUKht  to 
be  the  i'acilic.  and  the  su^'>;estion  was  "echoed  throughout  the 
jirovince  by  the  ])ress  and  b\'  jiublic  men  of  all  degrees."'  Can- 
adian re])resentati\esap]H'ared before  a  sub-c-onunit tee  of  theSelect 
I'onnnittee  of  the  i^ritish  House  of  Commons  in  1S.')7,  tiioujjh  tlu- 
impression  which  they  created  was  not  particularly  faxouralile. 
When  the  famous  Report  u]Kin  the  Hudson's  Hay  Company 
a|)]iearefl  in  that  \iar  it  was  found  to  contain  the  recommendation 
that  "the  districts  on  tlu-  Red  River  and  the  Saskatchewan" 
should  be  "ceded  to  Can.ida  on  efiuital)le  princii)les"  by  "arrange- 
ments as  between  Her  Majesty's  C.o\-emment  and  the  Hudson's 
Bay  Com])any."- 

The  interest  in  the  West  during  the  following  decade — too 
general  and  too  well  ;-ustained  to  be  the  work,  as  many  professed 
to  iii'lie\e,  of  a  few  enthusiasts — is  to  be  traced  in  a  remarkable 
\ariet>'  of  acti\ities:  surve>s  for  the  "Dawson  route"  to  the  Red 
Ri\-er  Settlement,  the  Hind  ex]x>dition  to  rejxjrt  ujxm  the  prospects 
for  settlement,  the  incorj^iratifm  of  the  North-West  Transit 
Company,  anrl  an  attempt  to  establish  a  Canadian  mail  service  in 
1S58.  Hithert  '  the  Canadian  jxilicy  had  been  directed  against 
the  \-alidity  o  he  Hudson's  Ray  ChartiT:  with  something  more 
than  flisregarci  for  the  interests  of  that  (^ompany  and  with  a  tlegree 
of  vehemence  which  did  not  inspire  confidence  in  British  otilicial 
circles.  In  1S.59,  howe\-er,  \indication  by  law  was  definitely 
abandoned  in  fa\<)ur  of  political  negotiations  with  the  Imperial 
go\-emment.  The  Canadian  executive  council,  confronted  by  the 
necessity  of  making  gorxl  their  claims  by  judicial  action,  declined 
to  "ach"isc  steps  to  l)c  taken  for  testing  the  validity  of  the  Charter 
by  scire  facias" .'  The  decision  is  only  partially  to  be  attributed 
to  uneasiness  with  regard  to  the  outcome,  for  Confederation  was 
already  in  the  air,  and  sympathetic  parliamentary  action  was  bf)th 
cheaper  and  less  precarious  than  litigation.  Among  the  positive 
as  distinct  from  the  negative  incentives   to   Confederation — the 


'  Report  frnm  Ike  Select  Committee  on  the  Hudson's  Bay  Company,  18.57,  p.  249. 

'  Report  Jrom  the  Select  Committee,  18.")7,  p.  iv. 

'Papers  relative  to  the  Hudson's  Bay  Company's  Charter  and  Licence  to  Trade,  1859, 


p.  ,). 


'I'lir.  I'iRsr  "NiAV   l'R()ViN(  K,"  oi    nil.  Dominion  '> 

rnri'-tructixc  attciiiiit  td  ,i(hic\  c  Ndmt-tliinj.;  Iict  trr  .is  di-,!  iiu  t  (mill 
tlic  .ittinii)t  to  fS(;ii)c  from  sonicthin^;  \vi.r-<'  the  ])rti-|«(t  (.f 
wotward  cxpait'-ioii  tutlic  I'acitif-  was  not  tlic  least  considcral)!!'. 
Tlic  last  cMcutixc  cninicil  r.f  the  old  ])r<>\  iiicc  if  "(".ir.aiia"  vv- 
(■(inlfd  itsc((Ti\  ii  tion  (  [uiic  22.  IStl(i)  that  "thcfiiturc  iiilircsts  of 
Canada  and  all  i^ritish  N<irtli  America  were  \itall\'  coiicenied  in 
the  iiMi'cdiatc  estahli-hmeiit  of  a  strrm^;  ( lONcnimeiit  there,  and  i?i 
its  s(  ttl(  fv-nt  as  a  part  of  the  British  Colonial  Systini".-' 

\\  h(  Ti  Confideration  was  finalK'  con^iininiated.  ]iro\ision  was 
nnide  in  the  P.riti-h  North  America  Act.  IStiT.  "on  address  from 
llie  Ilous(  s  of  the  parliament  of  Canada  to  admit  Rupert's  |,;ind 
and  the  North  \\t  stem  Territory,  or  either  of  thcni,  intcj  tiie 
liiion,  fin  such  terms  and  (onditions  in  each  case  as  are  in  the 
Addn  sses  expn  ssed  and  as  the  Queen  thinks  tit  to  ajjproxf,  ^ul)- 
ject  to  the  pro\isionsof  this  Act"  (siTtion  14()).  I'lirsuant  to  this 
section  of  the  iVN.A.  Act,  1S()7,  the  Canadian  Senate  and  House 
of  Commons  durin.i;  their  tlr~t  session  (neciinber  Id  and  17.  ISCiT) 
passed  a  joint  address  in  which  they  ]ira\cd  to  he  allowed  to 
"asstmie  the  duties  and  ohlitr.itions  of  i;o\cniment  as  r(  i;ards  these 
t(  rritories"  and  urj;ed  "the  formation  therein  of  political  institu- 
tions hearing;  analojiy,  as  far  as  the  circum'-tancc  s  will  admit,  to 
those  which  exist  in  the  several  pro\inces  of  the  nonMnion". 

Such  in  \(T>'  brief  outline  W(  re  the  preliminar'es  to  the  me.isures 
that  were  taken  in  IStiS  to  "admit  Rupert's  l.aad  .  .  .  into  the 
I'nion"  under  section  14(')  of  the  H.N'.A.  Act  of  ISOT  and  "subject 
to  the  pro\isions  of  this  Act".  It  soon  became  olnious  that  there 
were  \'er>'  pra\e  diffjculties  in  the  \\ny.  Oni'  series  of  diftu  iilties 
was  chiefly  constitutioral  in  character,  and  the  discussion  of  thesi' 
ditticulties  naturally  took  place  in  London.  A  second  series, 
chi(>fly  pc'litical,  came  to  an  issue  at  the  Red  Ri\er  Settkment. 
A  third,  chiefly  legal  and  statutory,  centred  naturally  at  Ottawa. 
The  nature  of  these  difficultii  s  and  the  various  expidients  by 
which  thiy  were  exentually  o\tTconie  would  seem  to  warrant 
examination  in  some  fletail,  because  it  is  scarcely  too  n  iich  to  say- 
that  these  ha\('  altered  jirofoundly.  not  only  the  aniitlitude,  but 
in  some  resiiects  the  \er\'  nature,  oi  the  Canadian  Confedtration. 


'  ''Danger  of  im|-.entling  anarcin  ." — Sir  John  .A.  Macdcmalil.  "W'ccannut  go  liaci;  to 
rlirnnic  scolional  lios'ilily  and  fliscorcl." — Cicortf  Brown.  "W'e  woulil  he  forcfil  into 
the  .American  I'nion." — Tarhe. 

'Quoted  afterwards  with  signifuant  approv.il  l.y  tlie  C'oli  ni.d  OfTue.  CiranNille  to 
^'olln,t^  Nov.  30,  IStiO,  Correspondence  connected  "iilli  RecenI  i'cairrcnces  in  the  .Xorth- 
]Vr.it  Territories,  1870,  p.  13!>. 


tt  Till      ("AN.MiIAN     lIl^IOKIl  AI,    KlVllAV 

1.    I  hi;  CoN-rnr  ii<)Nai,  I  )ii  i  u  i  iiii.s 

The  chiif  coiistitiitiniKil  <lit"tuiilti(s  nrusc  from  the  divrrj^cnt 
\i(\\^  (if  tlic  tliri<'  chit  f  jjartics  to  "the  tniiisfir". 

Throiiplumt  tlic  (Icvfloiinu-nts  hitherto  the  attitiiiU-  of  the 
Hii<ls<m's  I?ay  Comitany  semis  to  have  Im^cii  reRanltd  as  a  secon- 
dary consideration:  a  fact  which  is  iint  ahoKether  to  l>e  exphiined 
h\  tile  Mheinence  of  ("ana<liaii  ( laiiiis  (ir  tlie  apatliy  ol  tlie  Hrit'sli 
^;o\-eninient.  The  ol<l  ("oiiii)aiiy  had  l)e(ii  hoiiKht  in  WV.i  hy  the 
Intemational  I'inancial  Coiiiiiany,  with  Sir  I-'chnutid  Head  liiin- 
self  as  the  new  f",oveni<'r.  It  was  argued,  not  witliout  a  measure 
of  justice,  tliat  the  inir(hase  of  Hudson's  Hay  stock  with  full 
knowl((l^;e  of  the  conditions  weakened  very  materially  any  claim 
which  the  old  Company  minht  have  advanced  for  siHcial  con- 
sideration. 

The  Prospcdiis  of  the  new  din  ctorate  in  ISOR,  however,  an- 
nounced a  radically  new  policy  of  " colonization  under  a  liberal 
and  systematic  scheme  of  land  settlement"  and  "in  accord  with 
the  indtistria'  spirit  of  the  aj;e".  It  was  the  hrst  otVicial  avowal  of 
settlement,  as  distinct  from  the  fur-trade  of  the  Company,  since 
the  death  of  Selkirk.  A  resolution  of  the  committee  in  .XuKH^t, 
1803,  was  "intended  to  iTidicati'  their  desire  for  the  establishment 
of  a  Crown  Colony  in  this  portion  of  their  territory".  As  late  as 
February,  ISO',),  in  fact,  the  C.o\enior  of  tht  Comi)any  informed 
the  (^)lonial  Office  that  "they  still  bdieve  that  this  would  be  the 
most  satisfactory  plan  that  could  be  pursued,  and  they  are  jin  pared 
to  discuss  it  with  Her  Majesty's  Cio\eniment  if  they  are  in- 
couraj;ed  to  do  so".'  Had  this  course  been  pursueil-  had  Assini- 
boia,  like  I'rince  F.dward  Island  and  I?ritish  Columbia,  bein  in  a 
position  to  enter  C^)n  federal  ion  after  negotiations  upon  terms 
nuitually  satisfactory  to  bo*h  jwrties — many  of  the  bitterest  cfm- 
troversies  of  the  last  fifty  years  might  have  been  a\oi(led.  The 
proposals  of  the  Company  in  1S()4,  however,  includid  the  retention 
of  an  extensive  proprietary  interest  in  the  land,-  and  this  sugges- 
tion  the  Colonial   Ot'tice  \-eiy  justly   refused   to  entertain.      The 

'  \nrlhi-i>ii-  Ki  kcii;iTs.  I'l-l  2t'i,  ISllO,  Cvrresfondenn-  'iitinf^  to  the  Surreiuler  ,1/ 
Kupert'i  Land,  isr,(»,  p.  iiS. 

'  I.ciirr'-  frnni  ihi-  ( 'i.nip.inv  rLitol  .-\|  r.  \'.h  .mil  Wc.  7,  lS»i4,  ,infi  from  (lu>  Colon'. il 
Ofiii-c,  Mar.  11.  ■\\\r.  tl  ami  June  1"),  ISIit.  "'Hu-  coiiiiionsation  slioulH  lie  diriveil  from 
the  future  proceeds  of  tlie  l.inds,  and  of  any  Rold  whirh  may  lie  disrovcrcd  in  Rupert's 
Land,  couplet'  with  rrser\,itions  of  defined  portions  of  land  to  the  Company." — Corrr- 
spvndctue  rddting  to  the  i^urrcnder  uf  Rupert's  Liind,  IStM),  p.  2'2. 


Till     I"iKM    "\i.u    I'i:(i\  i\(  k"  (ii-    nil    noMivioN 


( liiif  rr.' -(Ills  lire  st.iti  (i  ti  Sir  l"<liiiiin(l  I  Iind  in  trni!-  \\Iii(  li  l(  ,i\c 
iKitliiiiK  111  !)(•  (Ic-ind  :  "  In  an  nii'-fttlril  culciny  tlictc  i^  no  ill«(  tn.il 
iiiiidr  nf  t.i\ati<'n  for  purposes  of  j'ox'rium  iit  and  iinpro\  cnaiil . 
.ind  tl'c  whole  proj^n -s  of  llie  Coloiu  dc  ptml-  on  tin-  liliiral  and 
prudent  di-ixi-al  of  tlie  lan<l.  ...  It  is  clear  tha'  coloni-ts  ot  the 
.AiikIo  Saxon  race  look  nixm  the  'and  revenue  as  lt>;itinMt(ly 
l)clon^;inu  to  I  he  (  oinniunity".' 

Tile  failure  of  ne^;otiations  in  ISdl  .  iid  the  (\i(leiice  ih.it  tlu' 
IK  w  'anadian  Confederation  had  the  supjiort  of  the  Colonial 
OIIki-  in  aspiring;  to  r.  transconf iiuiital  nonunion  resulted  in  a 
complete  chan^:!'  of  front,  therefore,  on  the  jiart  of  the  Cotni)aiiy 
when  negotiations  were  resumed  in  IStiS  for  the  transfer<if  Rupert's 
Land  and  the  "  North-Western  Territory"  to  the  new  Confedera- 
tion. There  was  a  n.itural  reluctanre  .imountinv;  to  a  decided 
refusal  to  accede  to  the  transfer  u])on  the  li,i-i-.  of  the  H.N,.\.  .\ct 
of  ISC)?  (section  14t'))  alone,  since  this  would  have  left  the  char- 
tered rights  of  the  Company  in  Rupert's  Land,  for  which  com- 
pensation was  not  unjustly  demanded,-'  to  the  t(  nder  mercies  of 
(^anadian  courts.  The  attitude  of  Chiif  Justice  Drajur  duriuK 
the  controversies  of  the  fifties  did  not  promise  a  \-ery  sympathetic 
ret;ard  for  the  claims  of  the  Com])an\-,  and  it  was  not  ditticult  in 
IStiS  to  adduce  i'\idences  of  deliheratt'  desiKn  from  the  speeches  of 
Canadian  statesmen. 

The  Comi)any,  then^fore,  was  inclined  to  insist  upon  somethinj; 
more  tangible  than  "such  terms  and  conditicjns  as  are  in  the 
Addresses  expressed"  1)\-  the  Canadian  Houses  of  I'arlianient  or 
even  snch  "as  the  Oueen  thinks  fit  to  approve,  suliject  to  the- 
provisions  of  this  Act".  The  Colonial  Secretarv-'  indeed  made  it 
clear  to  the  Canadian  i;o\'eniment,  in  a  despatch  which  deserves 
the  most  careful  considenttion,  that  the-  Colonial  ( )tVu-e  not  only 
conceded  the  i)oint  liut  contemi)latecl  an  Imperial  bill  to  safi'ijuard 
the  Company: 

The  Ccmipany  have  held  their  Charter,  .uid  exercised  privilc^-is 
conferred  by  it,  fcir  200  \-ears,  inckidiiiK  riijlits  of  y;ii\-ernnient  and 
le^'isl.ition,  together  with  the  [)rripert\-  of  all  the  lands  and  precious 
metals;  and  various  eminent  law  officers,  consultwl  in  succession, 
have  nil  declared  that  the  validity  of  this  Charter  cannot  justly  be 
disputed  by  the  Crown.  .  .  . 

'  Corrcsp  ndrnce  rrUilim,  In  the  SurreniUr  nf  Rupert's  Land,  lSt)9,  Appendix  iii,  p.  68. 
'  Cf.  the  views  of  the  Colonial  Secrct.iry  quoted  below.    Correspondence  relating  to  the 
Surrender  of  Rupert's  Land.  1809,  p.  12. 

'  The  Duke  of  Buckingham  and  Chandos, 


8 


Till      ("ANAIHAN    Ill-'TdRK'AI.    Rf.VIEW 


Ihavc.f^n  bt-lialf  cf  Her  Majost}-'';  f'.nvcrmiicnl ,  called  upon  the 
("nnipaiiy  to  state  the  terms  lipmi  wliidi  the>-  would  l>e  prepari  !  to 
surrender  to  the  Ci  \\n  w  hat  ever  ri^lits  they  have  over  the  lands  and 
preeions  metals,  in,  hiding;  the  rii,l-.t^  of  government.  .  .  . 

I  p-opose  to  introduce  a  Rill  into  the  Imperial  Parlianuait.  .  .  . 
authorising;  the  snhsiT|uent  transfer  to  the  Canadian  (WAernn-ent  of 
th<'  rii^hts  and  powers  to  l>c>  ac(|uired  \>y  the  ("rown  in  respect  to 
( '.oxiTnment  and  propert\-,  in  a(  cordanct'  with  the  jiraNcr  of  the 
Address. 

With  rc'-pi'Ct  to  the  Xnrlh  West  Terrilory,  the  same  ol'-^tades 
do  not  exi^t  to  the  transfer  of  tlie  (greater  part  '.y  the  Crown  to 
Canada  at  the  pnsent  tin-.e.  .  .  .  ' 

It  thtw  caiiH'  to  pasr-  tliat  the  ori^i.ial  iii^tnitiioiit  of  (■cs-i<ii'  i  tlio 
I'.X.A.  .\ct  of  1S()7,  section  14(>)  was  stiiii)lcnH'iit((l  by  the  Rtip<  rt's 
l,:ni(!  .\ct  of  ISCiS,  i)ro\i<lintr  specifically  for  two  thinizs:  o/ 1  tin- 
stirn-iidcr  of  chartered  ri'^^bts  in  Rnjurt's  l.ai'.d  to  the  (  rown 
"iipipti  snch  'I'lTHis  and  Coiulitions  as  shall  he  I'.urcc  d  iii)on  liy  at^l 
between  Her  Majesty  and  the  said  (".oxcnior  and  Conii>aiiy".  mid 
(h)  ih;;t  liv  In^xTial  Order  in  Cotincil,  Rupert 's  Land  "sliall.  fr<iin 
.1  I);!t(  til  he  thcnin  nicntione<l,  he  adiiMtted  into  and  hecoirc  a 
Part  of  the  I')oniinion  of  ("a.inda"."  It  i~  to  he  ohserNcd  that  tlie 
.(•cond  of  thc>e  niereK-  confirms  the  I'..\..\.  Act  of  IStlT,  section 
MCi.  while  the  fir-t  relates  only  to  the  -surrender  of  the  Coni])any's 
chartered  riulit-  to  the  Crown,  a  tran>action  in  which  Canada  is 
as  \-ct  in  no  \  iv  (-oncenied.  The  Canadian  deletiates,  Cartier  and 
McT^oiit^all,  iioiiited  out  cmiihatically  that  the  Rupert's  Land 
.Act  "w,!-  i-ot  inlroduccd  at  the  instance  or  ]Ki<-ed  in  the  interest 
oi  the  Canadi.-in  Cio\-eninient ",  and  that  it  "]ilac(d  the  iKuotia- 
tions  of  tlu"  terms  of  stirren<ler  liy  the  Coni]Kniy  to  the  Crown  in 
tlio  h:mds  df  Ih-r  Mai(  sty's  Coxcniment  wlui-e  .  .  .we  are  of 
o]>irion  it  nuNt  remain  ".' 

The  Riipi  rt'-  Land  Act,  therefore,  wa-desiuiud  to  secure  coiii- 
jxiisatioii  for  the  liiidson's  Iiay  Company  for  tlu'  siirniider  of 
cliartered  rit;lit>  to  the  Ctown.  With  regard  to  tlie  form  of  tlia.t 
c(!nipensation,  the  Coni]\\n\-  iiad  de\(  loped  \'er\-  (Ueided  \'ii\vs. 
The  retention  of  proprietary  riiihts  over  the  land  had  lont;  >inie 
liecn  abandoned  as  a  rcstilt  of  the  nepotiatinns  of  lS(i-4.  At  tlie 
half-yearly   nuctini;   of   Hudson's    P.ay   share-lioldcrs   diirint;    the 

I  I)ti!;p(if  Hiirl;in,;linm  Id  X'isroiint  Monrk,  .Xjir.  23,  ISIkS,  SnrrapoKdouc  relating  lo 
the  Surrniiier  nf  Rupert's  Luitti,  181)0,  p.  12. 
'  :iKV  32  Vir.,  c.  lO.j,  ss.  ;!  ,in<i  .'i. 
•  CorrespnntU'tue  relali>v^  to  the  Surrender  of  Rupert's  Land,  IS'IO,  p.  4-4. 
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suirniiT  of  ISCS,  the  dcniaiKl  wns  forniulalcd  fnr  "tlir  i)ayni(nt, 
am-(>nip(Tisati<m,<.fasiini()fhanlmonty",llicsiiniof..nrmilli()n 

sterling,  in  hor.ds"  hciim  nuiitinncd  l.y  tlic  Company^  oltinals 
as  a  srttlciiicnt  which  "niiiiht  he  accci)tal.lc  tn  our  pn.pru-tnrs  .> 
It  was  tluis  that  ilu' d.iiKMuHor  "coniiK'iisation"  for  the  surri-iKkT 
to  the  frown  r.uw  to  c aiipHratc  the  constitutional  procedure  for 
the  other  twn  ]>artiis  to  tlie  transfer. 

The  H  rond  partv  in  the  ca-e,  tlie  Imperial  government,  souijht 
to  plav  tltroiiuh(iUt   a  detached  and  judicial  role.     '1  here  is  dis- 
ceniil.ie   a   verv   marked    inclination    to   shift    llie   Inirdeii    of   re- 
sponsihilitv  for 'he  West  to  the  sh.oulders  of  the  youni;  Doimmon, 
and  the  cliief  cone,  rn  of  the  British  siovennnent  secn;s  to  have 
l)een  to  effect   the  transfer  with  the  maxinnun  ot  spud  and  the 
minimmn  of  frictioa.     The  rit^hts  of  the  Hudson's  I'.ay  (  <mipany 
hi  Vancouver  Island  hv  the  Letters  Patent  of  Jannary  V',.   IM^'. 
had  be.n  re-inirchased  in  ISBT  for  t:r.7,.-)()0.^    '1  he  money  had  been 
l^aid  l.v  the  P,riti-h  Treasurv,  and  the  colony  pror((<led  tothvelop 
towards  responMl.le  -oveniment  with  all  its  natural  reH.nrces  at 
its  di-i>osal.    The  provision  in  the  Knperfs  Land  Act  iorthesiir- 
niuler  of  Hudson's  I'-av  charter.-d  rights  in  Rupert's  Land  to  the 
Cnmn  'ni.on  such  Terms  and  Conditions  as  shall  he  agreed  upon 
hv  and  between  Her  Majesty    and  the  said  C.cvmu  r  and  (  om- 
pany".    seemed    to    imply    the   same   pn;C(('ure    uith    n  ;sar(!    to 
Rupert's  Land.    Tlu'  Canaelian  dc'ki;atts,  as  already  noticed,  wife 
not  backward  hi  smmestini;  as  much  to  the  Colonial  Ottice,  but 
thev  discovered  with  s<Mne  dismay  that  the  Pritish  t;o\ernment 
expected  the  parental  oblitjations  which  the  mother  country  had 
dischar^H'd  towards  \':mcnuyvr  Island  to  be  dischart,n-<l  towards 
Rupert's  Land  bv  thenew  foster-pan-nt.    When  the  Rupert's  Land 
Act,  which  was  introduced  in  the    House  of  L<irds,  reach.  <1  the 
House  of  Commons,  it  was  am.Mided  by  a  \-i-r\-  sii^nit'icant  pro\iso 
whi.-h  has  suppli.'d  th.'  .-aiise  -  -or  rath.r,  it  nmst  be  sai.l,  th.'  pre-- 
text"   for    a   wiiole  ha.lf-.-.ntiiry   of   mischief.    The  section  CM  & 

>  Kiml,erl>y  to  Kt.  li.n.  C  T..  .A.M.  rky,  ( lo.  27,  IS'.O,  C,  ;„■..'.  m/,--;r,'  nlaiinz  1.'  He 
Sunrnihrnf  Rupert's  Lain!,  ^^>'f^.  y-  '-'■" 

«  •In  ronsidomtirn  of  ih.-  -inn  of  lifiv-=ovon  t!ioi:'^..M.l  f^vc  luindrcd  ronn.ls,  so  p.iui 
l,v  .,r  on  l.ohiilf  of  II.T  s.ii.l  M.ij>->>  to  i!,o  said  Coni]  ..nv  .  .  .  they  the  said  Com;  .my 
do  for  tlicnisclvcs  and  tlii-ir  successors  l,y  these  presents,  gr.int,  convey,  yieltl  ..|,  ..nd 
surrender  nnto  Her  said  Majesty,  Iler  Heirs  and  Successors,  all  that  the  s,;id  Mand 

called  V.incouver  Islaml,  toRcther  «ilh  all  Royalties  of  the  Seas ind  .dl   mines 

Royal,  anil  all  rij;hts,  .  .  .  and  apriirienances  whatsoever  to  the  said  Island. "—/nrfcndirc 
of  April  ,^,  iSf^r.  Report  on  British  C.lumliia.  Can.  Srssin:-,!  Papi-rs.  1S72,  No.  r<, 
Pai  er  No.  10,  Appendi.x  IT,  p.  2o7. 
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;}2  \ir.,  c.  lO"),  s.  3)  i)r(i\i(linK  for  ihc  surrtiiclfr  to  tlu-  Crown 
"upon  sucli  Terms  and  Conditions  as  shall  ho  aKncd  upon  by 
and  hftwein  Her  Majesty  and  the  said  Covernor  and  Company" 
was  amended  hv  the  stipulatifm  that  "no  Charge  shall  he  imp<)sed 
by  stu-h  Terms  upon  the  Consolidated  Fund  of  the  I'nited  King- 
dom ''.' 

It  heeame  evident,  theiefore,  that  if  "the  payment,  as  com- 
jjcnsation,  of  a  sum  of  hard  money",  was  indisijensihle  for  the 
surrender  of  the  Company's  chartered  riiilits  in  Rupert's  Land  to 
the  Crown,  and  if  this  "payment"  was  to  involve  "no  C^harge  .  .  . 
upon  the  (^msfilidated  Fund  of  the  United  Kingdom",  it  would  he 
necessary  ff)r  Canada  to  undertake  the  comi)ensation  of  the  Hud- 
son's Ray  Company.  Hinc  iliac  lacrymae:  and  it  is  not  dillicult 
to  trace  the  reluctance  with  which  this  was  undertaken  hy  the 
third  i)artv  in  the  case. 

I'rom  the  date  of  the  ahandonment  of  judicial  proceedings  hy 
scire  facias  in  IS.'iO.  the  "Canadian"  government,  and  after  1867 
the  g(A-emment  of  the  Domniinn.  had  consistently  contended  for 
th.-  direct  cession  of  Rupert's  Land  to  Canada  hy  Imperial  Order- 
in-Council  without  reference  to  the  clain's  .'f  any  third  party  in 
the  case.  The  (\anadian  delegates,  in  a  m.emorandmn  .ipproved 
hy  the  (\'niadian  Privy  Council.  Decemh.er  llS,  1807,  expressed 
"the  ojiinion  of  the  (^uiadian  C.o\eninient.  that  it  is  highly 
exiH-dient  that  the  transfer  which  the  Imperial  C.o\;r.iment  has 
authorized,  and  the  Canadian  Larlianient  al)pro^-e(l.  should  iiot 
he  delaved  liv  n;'gotiations  or  correspondenct'  with  i)ri\-ate  or  third 
parties  ".= 

The  Canadian  delegates,  as  already  indicated.  <lecliiied  from 
the  tirst  all  responsibility  for  the  terms  of  surrender  by  the  Com- 
pany to  the  Cnmn:  the  Rupert's  Land  .Act  had  "placed  the 
negotiations  ...  in  the  hands  of  Her  Majesty's  C.oyemment 
where  .  .  .  we  are  of  opinion  it  must  remain."  The  "Terms  and 
Conditions"  of  surrender  to  the  Crown,  therefore,  were  drawn  up 
categorically  by  tlie  Colonial  Office  and  forced  upon  both  parties 
by  more  than  gentle  jiressure.^  To  the  end.  Canada  continued  to 
demand  "either  the  immediate  transfer  of  the  sovereignty  of  the 

1  Ilurlfon'f  Bay  Crn;p„iiy  Pill  '.U.I  .1  Ci-n-.nwn!  Amendment.  Orilorecl  to  I.e  crintci, 
2.'ir(l  Inly.  ISt'iS.    Tlii'  Kvii  sn's  I  •ind  Act  received  the  royal  ,i?5cnt,  July  31,  ISi'S. 

»  "Wlu^-r  position,  o]  inions,  ;in(l  cl.iinis  liavi-  heretofore  emh.irnsserl  both  Covern- 
ments  in  ilealinR  with  this  question."-  (■(irrcj/x-nf/ivifc  rela'.t'iR  to  the  Surrender  of 
Rupert's  Land,  1869,  p.  3. 

•  Correspondence  relating  to  the  Surrender  of  liuperi's  Land,  ISiiO,  pp.  40-4.5. 
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whole  territory,  subject  to  tb  rights  of  the  Company,  or  a  transfer 
of  the  soxereignty  and  property'  of  all  the  territory  not  heretofore 
validly  granted   to,  and  now  held  by,   the  Lompany  under  its 

charter."  '  ,,  .•      >•  r  ,  fV,,. 

When  the  amount  of  the  pecuniary  "compensation  tor  the 
surrender  to  the  Cn-.m  was  finally  fixed  at  £300,000,  the  payment 
was  regarded  Uv  the  Canadian  delegates  as  a  speciesof  settlement  by 
compromise  out  of  court.  In  their  acc,uiescence  m  t  he  Proposals 
of  the  Colonial  Office,  the  payment  to  the  Hudson  s  Bay  C  ompany 
is  referred  to  as  the  "cost  of  legal  proceedings  necessary  '[ ^nV  be 
necessary,  to  recover  possessi.m  .  .  .  Compromises  <.f  this  kind 
are  not  unknown  in  private  life,  aji.l  the  m<nives  and  calcukuions 
which  gox-em  them  may  be  applicable  to  thi^  present  case.   - 

Nowhere,  perhaps,  was  the  whole  transaction  more  succinctly 
described  in  its  constitutional  aspect  tlian  by  the  Can.adian 
delegates  themsehes:  "The  surrender  of  the  powers  of  govern- 
ment an<l  of  territorial  iurisdiction  by  the  Company  to  the  Crown, 
and  the  transfer  of  these  powers  to  the  C-anadian  Government,  are 
acts  of  State,  authorised  by  Imperial  Statute.and  will  have  all 
the  force  and  permanence  of  fundamental  law.     '  ,  •  ,    ,, 

Despite  the  constitutional  difficulties,  therefore,  by  %yhich  the 
whole  transaction  was  beset,  the  actual  transfer  took  place  with 
scmpulous  regard  for  sound  British  constitutional  procedure^ 
The  deed  of  surrender  f.om  the  Company  to  the  Crm\-n  is  latul 
November  19,  1SG9.  It  was  provided  l)y  the  Rupert  s  Land  .Act 
section  4,  that  "Cnon  the  Acceptance  by  Her  Majesty  of  such 
Surrender,  all  Rights  of  Government  and  Proprietary  Rights,  and 
all  other  Prixileges,  Liberties,  .  .  .  whatsoeNcr  grante<l  .  .  •  to 
the  said  Governor  and  Company  within  Rupert  s  Land   .   .   .  sliall 

be  absolutely  extinguished."  ,      ^  ,     •  i  nffi,><.  -.n 

The  dee<l  of  surrender  was  received  by  the  Colonial  Office  on 
May  9,  1870,  and  upon  the  same  dav  Sir  John  Rosc^  -  -'l;^'^  ';f 
Canada,  was  "requested  to  pay  over  the  sum  of  300,000/.  to  e 
Company."  ^  The  receipt  of  the  payment  (from  Mess.  Bar,  g 
and  Glyn)  was  acknowltnlged  by  the  Company  on  May  11.        1  he 

.  O'nespnndcncr  rvhli;^  to  the  Surrender  ..I  Rufierfs  Land.  18.10.  p.  37 
.  Carrier  an.l  McDousall  ,o  ,hc  Colonial  Offic,  Feb.  ^' ^f^'^'f'':' ^^l    ; 
appointed  to  negotiate  for  the  .Uquuition  of  Ruperfs  Land  and  the  .^or(  -U,.<r  T\rrUory^ 
OnL.  ISnO.    This  rcpnr,  was  forn,ally  approved  by  Onler  m  Councl    May  U,  1S„.1. 
>  Correspondence  relating  to  the  Surrender  ./  Rupert  s  Land    l»,^.  v-  4.. 
.  Rogers  to  I.ampson,  Recent  Disturbances  ,n  the  Red  «'--;.-^^"''-""-"'v^';;  '     -.tI^^;,,, 
^  Lampson  to  I-ndcr-Sccrctary  for  the  Colonies,  Recent  P.tu^honces  ■«  the  Red  Rner 

Settlement,  p.  211 
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suri-cndiT  was  ti.riii.illy  acci-ptcd  liy  the  ("rowii  "uikIci'  tlu-  Sign 
Manual  and  Signet"  on  June  22,  isTO.  Tin-  cession  to  Canada 
^vas  flYcctcd  on  lul\-  1.')  in  pursuance  of  another  Imperial  ( )rder- 
in-Council,  (Kited  June  2:5,  IS7().  Vpon  June  22,  therefore, 
Rupert's  Land  nnist  lie  regarded  a-  pa>^in:^^  from  the  jiroprietary 
control  '  '■  'he  Company,  and  entitled,  lir~t  under  Imperial  control 
and  atur  [uly  1.")  as  a  part  of  the  Dominion  of  Canada,  to  all 
fumlamental  British  rights  and  imvileRcs  "as  a  part  of  the  British 
Colonial  Svsteni."  ' 

In  view  of  the  importance  of  these  facts  for  the  prairic  pro- 
\inces  of  Canada,  our  ,,r  iwo  ol)ser\-ations  with  retjard  to  these 
constitution.al  difticultie-,  as  a  whole,  may  not  be  out  oi  place. 
It  is  seen  that  thi'  .mly  part  of  the  whole  tr,an>action  which 
iiu-olved  comiicnsatioii  of  any  kind  was  the  sum  nder  of  IIu<l--<in's 
Ray  chartered  rit;hts  in  Rupert's  Land  to  the  Crown.  Canada 
was  coerced  (1>>'  the  amendment  to  section  3  of  the  Ruiiert's  Land 
Act)  into  makini;  that  compensation,  since  the  Dominion  was 
assuming  the  obiigations  with  regard  to  Rujiert's  Land  n>iially 
discharge<l  bv  the  Lnited  Kingdom  and  just  discharged,  for 
instance,  with  ngard  to  Wancomer  Island.  Rupert's  Land, 
therefore,  canu'  to  Canada  not  by  "purchase"  from  the  Hudson's 
P.ay  C(.mpanv,  but  bv  cession  from  the  Crown  by  "acts  of  State, 
authorised  bv  Imperial  Statute,"  and  with  "all  the  force  and 
ixrmanence  i^f  fundamental  law."  By  the  surrender  to  the  Crown 
till'  old  system  of  jiropriitary  administration  was  (by  the  Rupert's 
Land  Act)  "absolutely  extinguished."  The  object  of  that  sur- 
render was  not  the  ])erpetuation  of  that  proprietary  administration 
in  Rupert's  Land  "for  the  purposes  of  the  Dominion,"  -  instead  of 
for  the  purposes  of  the  Hudson's  Bay  Company,  but  rather  "its 
settlement,"  as  the  '  nadian  executive  council  had  begged  and 
the  Colonial  Oftice  had  enjoined,  "as  a  part  of  the  British  Colonial 
System."  The  cession  to  Canada  left  all  the  constitutional 
imi)Iications  of  that  system  unimpaired. 

Since  the  granfing  of  "responsible  govemniint"  the  implica- 
tions of  the  "British  Colonial  System"  have  been  so  uniformly 
recognized  a^^d  ai)plicd  that  the  prairie  pro\inces  of  Canada  alone, 
among  all  ilie  self-governing  provinces  and  Dominions  of  the 
British  Empire,  constitute  the  actual  exceptions  to  their  operation. 

1  Cranvillc  to  Voiiiii;,  Nov.  30,  ]S(l!t,  quotin;;  the  <  )r.Kr-in-C"oiin(il  of  thr  I'rovinci' 
of  Canada,  June  22,  \m>.^Corre!;pn,uIfiia-  coniu;  >ei  u  ith  Rccnit  Oaurrcna-s  in  the  Xurth- 
We^t  Terrilories,  187(»,  ji.  \'^<^. 

«  Manitoba  .Act,  liii  Vi>-.,  r.  .3,  s.  :!0. 
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inci-  w'nirli  in  tlu'  process  o 


f  ^L'lf-RoMniimnt  rclicv 


tlu 


f  the  l.urdcns  of  local  administration  \xas  .iiti 


tilled  to  all 


tlu-  rrMU.ras  of  tho  Cn.wn  for  that  lutrpos.-.  lull  nRht.  -Acr 
the  lands"  w.rr  thus  conconiitant  uith  responsible  Kovmnnml 
in  all  the  original  provinr.s  ..f  Cana.la.'  Tho.c.  rights  o  pro- 
Nincial  contn.l  of  the  lu.l.lic  .loniain  were  s.ife^uarded  m  .e<  tion 
109  of  the  1-..N.A.  Act  of  1S(;7.  Tlie  same  rights  have  been  re- 
coenize<l  in  the  rases  of  all  other  pr<,v.nres  whu-h  haxe  sin<  c 
ontercc;  Confederation.  In  the  ea>e  of  ,lu.  prairie  province, 
alone,  as  Keith  p-nnts  out,  Canada  "has  not  adopted  l^ritish  idea. 
in  dealins  with  the  land;"  and  tlu^  Dominion  "manages  to  rontn.l 
lands  despite  the  c.xistc.nce  of  the  provinces  .    >"  ^^  ^^^^^  ™  1 

would  ne'er  have,  bee.n  possible  to  an   Imperial  power  whu  h  hael 
no  direct  share,  in  the'  ordinary  !...vemmc.nt  ot  the;  e-ountr>     " 

The.   tradition   e.f   the   "purchase"   ot    Ruperts    Land    b>    th 
Deuninion.  therc.fe.re,  is  see.n  to  be  unwarrantee    eithe.r  m  a."  ua 
fact  or  in  legal   fiction.      The.re  woulel  seem  to  be'  no  p.aralM   to 
sv.ch  a  conception  in   British  constitutional  procedure;    and   the 
half-centurv  of  traditional  "possession"  by  C  anada  of     propert>  , 
'■     irc-haseci."   "owned"  and   "administered  by   the  (.overnment 
of  (-anada"  (as  provided  in  the  Manite.ba  Act,  "f-^ -;  l-n;-^ 
of  the  Dominie.n"  has  not  unnaturally  been  rc.garded  a.  an  un- 
warranted ciolation  of  fiduciary  obligations  which  the  Dominion 
had  assumed  with  regard  to  Rupert's  Land  " -^-^^''^  ^ 
British  Clonial  Svstem"  and  "in  conformity  with  the>  cepatabk 
principles  which  have  uniformly  governed  the  British  Cnnvn.  _ 
^     It  is  a  remarkable  fact  that  the  first  overt  act  of  the  Dominion, 
after  assuming  these  functions  of  parental  government    was  to 
appropriate   bv   federal   statute   the   public  dotriam   of   the  new 
province  ..f  Manitoba  "for  the  purposes  of  the  Dominion. 


IL  The  Political  Difficulties 

\  .ee-ond  series  of  ditliculties-chiefly  political  in  charac-ter-- 
was  encountered  in  the  local  opposition  to  the  transfer  at   Red 

^Vithout  magnifying  the  specific  aims  of  Kiel  and  his  associates 
in  the  Insurrectiem  of  1SG9-70,  it  will  be  admitted  that  the  views 
of  the  inhabitants  of  "  Assiniboia"  had  received  very  scanty  con- 
Keith,  Responsible  Governmenl  in  the  Powinums.  ii.  1(U7. 
•  Keith,  Responsible  Government  in  the  Domxnu.ns.  ii,  lOol,  WoA. 
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Tm;  Canaihan  Historkai.  Ri.vif.w 


^i<lcrati<in.  'riuv  had  l.r.  n  dispostd  of  very  niiirh  as  Sir  Anthony 
\l,.olutc  wishclto  (Uspo.r  of  Mrs.  Malaprop's  nirrc  in  marriaRO 
to  liis  son;  if  the  (^iptain  was  to  get  the  fortune  hi-  must  h:r  o 
tho  .state  with  the  Hvc  stock  uixm  it  as  it  stan<ls."  A  small  but 
auun-i\v  Canadian  partv  at  tlic  S.ttl.mcnt  had  hci-n  advocating 
•'Cara.han  Tnion"  unceasingly  for  fn  years,  Init  with  su.h 
vehenunce  and  incHscretion  as  to  antagonize  the  most  infhiential 
,.l,.nunts  of  the  commiinitv.  Hy  1S70  the  Rreat  mass  of  the 
inhabitants  reuanled  with  uneasiness  the  prospect  of  .lommation 
l,y   those  whose  count rvnien   at    Red   River  no  longer  pos^e^sed 

their  confidence.  ,1.1 

Tlie  HiHis.,n's  f5av  nlhcials  coul<l  scarcely  l-e  expected  to  ,e 
enthiwia-tic.  F.vm  in  lSr,3  they  had  viewed  the  sale  of  the 
(■,.n<panv  to  the  Intemational  Financial  Company  with  deep 
iu<!i^natiV,n.  "The  Hudson's  Hay  men."  wrote  Harprave  ro- 
earded  the  m-w  C.ov.'Hior  at  the  Settlenu.it  "as  Inms  with  all  his 
al.ilitv  not  much  better  than  a  'sireenh(,rn.'  "  '  W  hc.i  the  news 
of  an'iarlv  transfer  to  Cana.la  reache.l  Re<l  River,  it  was  received 
bv  the  Companv's  men  with  something'  like  ronsteniation.  I  he 
Chief  ract<.rs  and  Chief  Traders,  deprived  of  their  accu-fmed 
pr.  otitic  in  the  community,  received  no  share  either  of  the  pecuni 
;'.r\'   "comiiensation 


•oi c-tv.-tntieth  i)arl"  of  each  towns'iip 


for' the  surrend.er  to  the  Crown  or  of  the 
,'iip  "within  the  Fertile  V>vh" 
re<(l■^•ed  to  the 'Companv  at  the  transfer.     C.ovenK.r  M'T-ivish 
pa--ed  throimh  C)tta^^a    and  was  not  impressed  hy  the  solicitude 
,,f    the   (-anadian    uoveniment.     "These   Rentlemen,      he   wrote, 
"are  of  opinion   that    thev   kn<,w  a  threat   deal   more  about   the 
countrv  than  w,-  do."     The  truth  was  that  the  Hudson  s   Hay 
ofticiaN  had  be.n  iunored  both  by  the  Dominion  and  by  thosc^  m 
Lon.lon  from  whom  ihev  ha.l  a  ri^ht  to  expect  greater  ronsidera- 
ti.-n      Of  all  the  chanj^es  of  fortune  wroutiht  by  the  transfer,  theirs 
v-a.  perhaps  the  n^ost  considerable.     With  one  or  two  conspicuous 
exc.ptions,  howe^-er,  thev  were  by  10  means  favourably  disposed 
towards  Riel  and  hi>  associates.     Thei-  is  abundant  e%idence  that 
"Companv's  men"  had  evervthin^'  to  lose  rnd  nothmR  to  gain  by 
the  Insurrection.'^      Archbi.h,  p  Machray   'n  a  contulent.a    rq>ort 
which  i^  iH  rhaps  the  most  convinciuR  and  well-l.alanced  of  all  the 
contemp<,rarv  recor<ls  of  the  Insurrection,  suR^'ested  that      most 
unde.erx-ed  suspicion  has  been  thrown  out  upon  Ginlkmen  whose 
reports  could   have   been   thorouchly   relied   upon     .     . 

1  R,d  Kiicr.  p.  2.-.'.». 

»  Cf.  Dr.  Cowan's  Diary  M  Tort  Garry,  in  tho  Cma-lian  Arcluves. 
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ncrfcrtlv   <mv  tliat   no  <lissatisfartion   of   the   cmployei^s  of   the 
lh„ls..n''s  l?;.v  Companv  ha.l  anything  t    'In  with  those  troubles. 

Tlie  attitude  of  tlie  Conipany's  officials  was  retleeted  in  that 
„f  the  majority  of  the  oM  KiiKlish-speakinK  settlers  whose  tradi- 
tional attachment  to  the  Company  had  l.een  fortifud  by  interest, 
l,y  intermarriage,  and  by  .lelil)erate  poliey.  'll>e  old  settlers 
■■never  had  anv  <l<.ubt  that  the  matter  v.-oeld  soon  nuht  itselt. 
but  there  was  naturally  little  enthusiasm  for  th.^  transfer.  1  he 
whole  circle  of  Hud-^on's  Bay  influence,  unattracted  and  m  some 
cases  antauoni/.d  bv  the  Cana.lian  party  at  the  Settlement, 
cent,  ntvd  itself  with  ac.|uiescence;  an.l  acciuiescence  %sas  miiustly 
.tiumatized  by  th<.  Cana.lians  as  "cowardice"  in  the  face  of  Kiel  s 
truculent  d.nnination  at  Kort  r,arr>-,  and  was  stismatized  m  turn 
by  the  French  a<  a  betrayal  of  the  traditional  '■neighbourliness 
and  K(H>d  feeling"  which  had  obtained  hitherto  among  the  older 
settlers  of  Assiniboia.  r  .1      n-  i 

It  will  not  be  necessary  t<i  trace  in  <lctail  thc^  course  o    the  R.el 
Insurrection.butthepoliticaldifficultiesat  Red  River undoubte<lly 

ar<,se  from  the'  IVench  and  Roman  Catholic  section  <'ft  ":<';'"- 
numitv;  and  French  obstruction  to  the  Union  m  lSt.'.)-/()  has 
undoubtedly  left  its  mark  upon  the  subsequent  political  history, 
not  only  of  Manitoba,  but  of  the  whole  Dommion. 

The'policx-  <.f  buil.ling  up  a  smaller  (Juebec  upon  the  banks  of 
,he  Re.l   River  had  been  patiently  and  successfully  pursued  Or 
more  than  fifty  years.     The  French  .l/^//5,  the  chief  charge  of  a 
dc^-oted  clergy,  had  not  lost  the  characteristics  which  Ross  had 
attribute.1  to'th..  pnading  generation.     They  were      generous 
warm-hearted    and    brave,    an<l    left    to    themsehes,  _  quiet    and 
orderly  "     Living  still  largi^lv  by  the  buffalo  hunt,  their  credulous 
go<;d-naturc  and  their  very  improvidence-  left  them  responsive  to 
clerical    control.     They    were    correspondingly    f^^^l^-^^.^Xv 
their  clerical  guanlians  for  knowle-dge  and  counsd.     By  1869  they 
hael   become  thon^ughly  alanneel   by  the  changing  ore  er  of  the 
times      The  \VlFr.?/fr  predicted  imminent  changes     before  the 
maiTh  of  a  superior  intelligene-e."     The  Af6tis  sought  to     raise 
some.  bre-akwat.T"  against  the  de-luge.     They  were     uneducated, 
and  only  half  civilizeel,"  saiel  Riel  before  the  (  e.uncil  e,f  Assiniboia 
on  October  2.^,  1869,  "and  felt,  if  a  large  immigration  were  to  take 
place    the.y  woulel  probably  be-  croweled  out."     They  had  been 
"se>l<l  lik<>'s<,  many  sheep"  anel  di.poseel  of  "like  the  buffaloes  on 

.  "They  crrtainly  never  .li.l  anythint;  to  give  a  beginning  to  the  French  .-.ction."- 

Archlnshop  ifachray. 
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,--,.  Cnulian   C.mfr.lrratw.n   wa>  but    tun   yrars 

whid,    ou    nu.n-    than    nur   '";-";         ,,,,.V„„,  ,,, ,,,,,,,.      "llu. 

.,r  to  tlu-u-  ^uanhan^  u,  all  "^'"  ;  '  ^^  \'    ,,^.  ^^,  f,,,.  ,,,.ular  arm 

in  tlu.  Kkl  lu>urrcrt.on,  t.,  rr«arcl  the    -Uc'/.s 

.,f  tlu-  Churc-h  at  Kyd  Kner  _^^       ,  ^^.^.,.,,  ,,„. 

■1"'^*    "'"""'"■  '"'"^  i V       1  '       rcMTv.^   of    lan.l    tor    tlu- 

doubtcdly    nu.n-   >'"'1"-\'\'"^'^V     i     v    o   Ro.ur  in   1S(U.,  wrot. 
,AV,..     An-hl.i>ho,.    1  ayh..,  on    -    \'!  ,    '       ,  ',,;,,,  has  cost 

would  b.  so  c,ui.^kly  -^< l-j-^St  s  "  r  ;.h  lar,.lv  in  the 
l.ishop  '^^^;^^  V  "TV  Ri^rh  o  "t.  NorlKM-t  ,=  an.l  it  i.  not 
lu.nds  of  the  Rev  J-.  V  1^'t'l^"  '  ^_  Ki,,hofs  subtle  and  re- 
difficult  to  tra.v  the  inlluence  nt  '^^^  >  '  /^if  ,,,,,i  ,„„n  the 
.ourceful  ntind  throughout  the  I"-  -;'  -,  '^^'^.l  ^  anitoba 
ncRctiations  culntinating  m  pn.x-.nc.al  .tatu.  und.r 

••^^■^-  .         >  .\      f,,1nniil  Otfice.  it  would  seem,  had 

of  St.  Boniface  at  a  coiinul  at  (JuitiCL  as 
pp  .478,573. 
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otlu-r  proviiu-cs  possessed  would  ultiiiialclv  be  r..idrind  upon  the 
roiintrv."'       I'-vcn    the   inhaMtaiU.   at    K.d    Ki\.r   u.n-    not    at 
tirM    in'    favour  of   |.ro\in(ial   ori;ani/,ition,   and   ni    fact    dr<  ided 
;i^aiust  it  upon  tin-  onlv  occaMon  wlun  tbcv  wen-  tornially  (on- 
sullcl    upon    the   matter.     At    tlie   ,<,nN  .ntinu   ot    l.oth    lai^li^h- 
spiakin^  and  Fniu  li  that  m.  t  at  l"ort  Carry  m  lel.niary,   IS/O. 
to  disen..  with    Donald  Smith,   afterwards   Lord  St  rat  he.  .na    a,; 
Canadian  Connni-ior.er.  the  terni>  of  un.ion  uith  (  anada,   Kiel 
inciuired  "if  the  Canadian  Co\ernment  would  eon-eut  to  rereive 
them  as  a   I'roNinre,"  and  Smith  replie.l  that   "it  had  n.it  l.een 
refernd  to  when   1   was  at  Ottawa."      Two  "li^ts  ot  ru;hts      were 
drawn  up  bv  the  committee  for  diseusMon  betore  the  coiueut-on. 
oneiipon  th'ebasi>of  territorial  and  the  other  ot  provnuial  s-atus. 
When   Kiefs  ,>rop,,>d   tor  the  di-cu--ion  of  the  i)rosnicial  terms 
was  put  to  the  Note  (  l-ebrnarv  4.  1S7()>,  it  was  decidedly  .lefeated^ 
and   despite    the   vehement    (,pposition   of    Kiel    an<l    the    hrencli 
Metis,    the    Commissioner    i>roceeded    to     discuss    the    terms    of 
territorial  status.     The  Knslish-speakint,'  population  of  .Winiboui 
l,,nR  remained  in   ipioramc  of  the  inlhiences  which   roulted   in 
nro\incial  status  under  the  Manitoba  Act. 

These  intluences  were  undoubtedly  IVench  and  Roman 
Catholic  in  oriuhi,  and  their  cogency  is  very  easily  uncU'rsU.od. 
Special  terms  of  utiion.  safeguarding  by  statute  the  olhcial  use 
of  the  French  lani,nia^e.  separate  schools,  r.mtrol  ot  lands  by  the 
local  legislature,  etc.,  were  much  more  en.iunng  guarantees  ot 
French  claims  than  the  most  explicit  declaration  ot  policy.  W  lu-n 
three  delegates,  in  pursuance  of  Commissioner  Snnth  s  invitation, 
left  for  Ottawa  in  March  1870,  the  "list  of  rights"  drawn  up 
I  poi.  the  basis  <,f  prox-incial  organization  by  th  committee  of  the 
coin-ention  of  February,  1S70,  but  neither  approved  nor  even 
discussed  bv  the  convention  as  a  whole,  was  printed  by  Kiel  in 
French  and  dated  "Maison  du  Couvern.nent,  Fort  Carry,  le  -i 
M'lrs  1S7()  "  Under  the  erroneous  impression,  shared  even  by 
the  Governor-Genera!,'  that  this  list  formed  the  ))asis  (_.f  m'gotia- 
tions  for  the  Manitoba  Act  at  Ottawa,  it  was  printed  ni  Knghsh 
in   the   British  blue-book  Recent  DistHrbauces   in   the  Red  River 


1  Rocnt  Disturhinci  i'l  the  Red  River  SC.tUmcnl,  1S70,  p.  ,')!. 

«  Sea;  Xation.  Feb.  11,  1870.  . 

•  The  (-,overnor-(;cncral  refers  to  this  list  as  a  •■Copy  of  the  terms  and  cond.  ions 
l.roUKht  by  the  Delegates  front  the  North-West  which  have  for„>e<l  the  subject  of  Con- 
ference."—Voung  to  Granville,  .^pril  20,  ISTH. 


,S  Thc,  CanM'IAN   lli^rnKUAL  K<vn.w 

I  (  .1,;    Iwt  tin-  drill, 111(1  is 

(oniiallv  a.lvaiin.l  for  ""' .'"■^',  "";  ,  ^,,    ^,„„,„  ..s  Rui-i'^    I-""' 

;:,:;;;J:;:;:;i:.ii.T....n.rn,vi,i.....|.u.;—  ^.,„,,,,, 

•n„.  Ma,ii,..i.a  r.iii  -- '  J'7V'^.  7, ,    :r  u.i..' i^i.uk. -^'l 

^vi.h  tlu.  thnv  <U  l-.at...    li- K -  .    ;  ^ ;  ,^  '\,,  J^^.^,  j,-,.  Kit.  hot 
Mfml  Sco.i.     Tlir  '''^''''■\''' ^■^■. ''•''''      •'.  ,,,,,,,1  unnn  a  'i^t 

„f  riuhts"  vhi.  1,  ..a,l.Ur..n,  t-i  •;■>'';      -,.,„,    .,i,,ussion    at 

Ottawa   .a.   Las..!   n.nluT   "1"'"     '\  J'    /  .■  ,,,n,arv.    ISTO,   nor 
Smith  ais..us..<l  l.for.  th..  <■"-  ■"       \     ,.\i,„,  (,-,  provincial 

.tatu>   an.l   thrown   .a.     !->    th,    ""''       ,,,5^,  ,,f  rights"  (draum 

,,..  Manitoha  ^- -^^':r:^::x^^L:^.^  1-f -f 

„  at  lh>ho,,s  r.' :"■«.. ^t-  '^"'  :„hil.iiaiits  of  Manitol.a  hr 
„;,kiio.n  to  th.  ':-"^^-'^-l"-  V;  '  r  V  \r  -hhish.,.  Tach.'.  at  th. 
„;,,,.,„  years,  initil  it  was  1-'  -  l,'!^  '  ^ij;,^;  Srhool  (Ju.stioii."^ 
h.  iuht  of  th..  '-'-V77 >,C'hr  t  till'  :  h^  instatu-c..  th..  a^iiaiul 
'rhi<  li-t  coiitanu.l  tor  th.    t  rst   uiu  taiii.ais 

^1^<'  ---""  '"  '"':  ''^';;;':?thrM  n  oha' A.-t.  in.U.c.d  th. 
(hool  dans..  (s.rtion  2-')  <f  \'!'  ',',■.,,,.  .-al,!..  ,m  Ap^^^ 
^..v..nior-G.n..ral  infoniu.  J^';/  ;':''; ^;:;,L/..  at  Ottawa 
11,  1S70,  //7/'V«  <hiys  More  tlu  ''^'  ''.';,- .,.hr...<hhuatc.s  tr. mi 
,,,,,,,,„  the  l)on,ini.ni  ^---7!-;;^,  't  lii,  ttawa:  ..x,>r.>s..,l 
KM  River,  that  V  l-'fr  ';,!;:;':,!:::, 'i^d.-d  to  hin...U  and  his 
hin;s.lf  .|iiii'-^''"-'"'''y/'  \    ...thatau.n.ralinuUr.taii.hnK 

,,a,l  1,...„  r..Hlud  ,.t  O^l''  ^'\  1  .^;  ^,,,.  i„.urn..-t.on  was  r.- 
Korn...  After  his  reti.m  o  1  '  ^^ -  .,,,,^^„,  ..1  ,aw  nivself 
diux.l.  with  soni..  dittuultN,  to  cUruai 


(tilt 

S( 

( 


1  A',v,.|i(  Pistiirh:i:u's.  p.  i:!"- 


P.r   J7,lSS:.;ll--rHv/>,.-/'r..55, 

eni- 

s 


=  Ard^l.ishop  T.ubOV  letters,  H  ...MP^'  —    ^       .,,,,,^  ,,^   ^ 

tarrasscd  :.n,l  .nnoye.l  «b.n  th-     1-  'Uau^   u     ^^^^^^^^  ^^  Archl.i>lvM.  Taclu  ,  Jan.  L. 

.  .-rh,..  the  Hho<,U  l.e  K.p.ua.e  ..n.l  tha     Ik    u    .  .^^,^^  ,,„,,u,ation  accordm 


aniong  thediffer.n.  deno„>in  uionsin  prop.'. 
t„  the  .ystem  of  the  ^ro^mcc  of  (Juel.ec. 
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tlic  <!(.(  iiniciit  [tlic  scent  list  at   Hislidp^  I'.il.url  li.uidid  ii\rr  to 


Ui  \ .  Mr.  lvit(li()t  .iml  jiulv;i-  Hl.ick,"  wmir 


Arcl 


llMsllnp 


r 


K  l)r 


,lti  r  (l.lt( 
Wdllld   Mt 


i\'  till- 


i.lls    ,,f    tl 


I 


rii\  isioii.i 


1    ( 


'idvtriimcnt. 


It 

(if  tlic  Maniti 


■in  tr 


A<i, 


iiu  ( t  s^.ir\  In  iiu|iiirc  fiirtln  r  into  the  i>riL;iii 
and  M.irticularK'  <  f  tin-  s.-cijnns  wiii.  li  wnc 


rullilcssly  as-ai!(  (I  during  the  political  ( <.iitni\  irsi.s  <,f  iss'.l  '.10. 
tion  (if  the  Manitciia  .\(t  would  s.ctn  to  ric|iiirf 


On 


.til 


si>riial  notu< 


In  tilt 


li.i-tt 


(■  w  illi  w  lii( 


h  tl 


ic  measure  w. 


drafted 


iid  i>as>ed  into  law     only  sivteen  days  int(  r\ened   lietwrc  n   the 
openinjj  of  nej.;otiat ions  on  Ajiiil  'J(»  and  tlie  jiassini;  of  tln'    \i  t 


it  is  ohvions  that  mature  <  oiisidiTat nm  upon  ,il 


tl 


le   (|liesllon. 


1 


iiit,   li 


for 


lint  s  was  I  Flit  ( it 
isdiis   that    will 


;i]>i)car  iireseiith'  in  tiie  diseiissio 


.11  (if  till-  statiitorv  or  Ic  i.;.il  dit'ti- 


Ctlltil 


(f  the  transfer,  there  was  no  waMrini.; 


,f  ..1 


iinioii  on 


thi 


jiart  of  the  nonunion.      i<y  sec  tioii  30  <if  the  Manitolia  .\rt  it  w 
l)ro\i<le(l  that  "all  iinv;raT!ted  or  waste  Kinds  in  the  I 


hall 


(1  transfer,     xtsied  in  the  Crown,  an<l 
the  C".o\crnnient  of  Canada  for  the  ])uri)oses  of 


lie,  from  and  after  th 
administert'd  1 
the  I  )<iminion." 

Now  it  is  interestint;  to  ol)ser\c  that  iijion  no  single  (iiiesiion 
were  the  delei.;ates  so  well-armed  with  mandates  from  the  inhabi- 
tants at   Ked   Ki\(r  as  njxm  the  (luestion  of  the  contnjl  ol    tl 


pulilic  lands.  No  fewer  than  four  "lists  <if  rights"  had  lucn 
drawn  up  Ii>'  \arious  parties  at  \arious  times  duriiii;  the  traiister, 
and  in  each  ease  the  demand  was  formulated  for  loral  as  <listinet 


from  federal  contro 


Th 


IS  is  trin'  no 


t  merelv  of  tin      '  IVeiieh' 


list. 


if  I) 


ecemln 


r  1,   ISCiO.  heliruarv,  1S70  (on 


tlu 


)f  pn 


vmcial  status)  an< 


demand  is  iikk 


1  tlu 


secret  list 


if  March,  1S70,  in  which  the 


le  (clause  ID  "that  tlu-  I 


,ocal    I.eijislature  of  this 
rr()\inre  shall  have  full  control  o\tr  all  the  lands  of  the  North- 


west, 
basis  o 


It 


is  ronsincuou 


-Iv  true  of  the  list  drawn   up 


if   territorial   status   in    l-\'briiary,    1S70,   and   discus^'d    iti 


detail   \h  fore  the  Comen 


tion   bv  Commissioner  Smith,      in   this 


list  the  claim  is  achanced  (clause  17)  "that  the  Local  Lei^islature 
of  this  Territorx-  lia\  e  full  c<mtrol  of  all  the  public-  land  inside  a 
circumference,  having  I'ppcr  I'ort  Crarry  as  the  centre;  and  that 
the  radii  of  this  circumference  be  the  number  of  miles  that  the 
American  line  is  tlistant  from  Fort  Garry."  Commissioner  Smith 
roj^lied  in  part  that  "full  and  substantial  justice  will  be  done  in 


'  I.ctttT  of  Mgr  Tache,  Weekly  Free  Press.  Jan.  Hi,  1800. 
«  Letter  of  Mgr  Tachc,  Winnipeg  Free  Press,  Dec.  27,  1889. 


1  111      (  '  W  Mil  \ 


N     111-.  KiKH    \ 


1      \i\\  II  W 


„1,  tlu-  M.iiiii-lM  Act  <-..n- 


- ",  •<;,"  'n;:,:rr;;;;  * -,'r:.r;'i::  :i.;i.  -i".- 

_        ,,,,,1.  tlu-  (l.in.iml  I  -r  um  ^^  ^^^^^, 

,    ,      ,,,,,„i,„,,!i  K-^-nir.Miit  I.    si.i'i     i.t  :,,,.,„,  ■•  1  luiv 

h„.;v.r.,lM.    m  n-^,uTt  ..1   l'"''"'    ''"f,      „„,„ 

.p..„kiu.an.llnn,h,  u.....  J    /'V,„h    ,lu-    n.i.M,    .-l 

Kixrr    -lunnu    il-    I'm..-,    ..t    t.-"         •  \l,,nii..l.a 

aiul    In-   .i-.iii.ii.-.  ^-'1  luni-  <'l    mn.ni   \v<T.' 

!„„„,..,,  ap„n  ,iu-  ">';-'';"'7'- ;„    1  ,  ,-l„.,.i..<i.... 

•l-H,  ,H,litiral.h..H-ul...->l    l^^l''^^^    -^^^^ 
,,vp,.li.ualonHn,v.r-u.-m.uuo  uhh^^^^ 

.,,,,1  ,)„■  cxa.-ti.  n-  .1   llu    '  ""      '    ,  .,^.,,  i,„i.,,,i  ••l.a.l  a  P.uuh  tu.u- 
l.a.hm.t..!  .bat  nn.nu.al  n^l"-''  -  ,^^^^,,    ,„„„,,„,    „„. 

•Srttl.nuiu      nt   l^.'i-  ,      ..MaiiiU.lu  School 


mid  Wiin  till    in""*  *  "  .,  > 

„,fnt,Arr-28,  1870. 


I  111    1  iK^i    •■\i\\    l'unviN<i"  i>i     nil    Dominion  Jl 

111         I  111      S|  Al  I    liil(\     (iK     1,1  I. \I      I  >M  I  KIM  li:S 

III,,  tliiid  -(  li  i>\  .Iilli(iilli»-^\v.i^(  nnsiiiiilinii.il  in  iIk'  n.irrnwr 
sense  nl  lii.il  until  in  .1  s. use  sn  miirli  n.irrnucr  lli.in  llir  un- 
wiitttn  cnnsiiiiiiiniMl  pi  iiu  i|i|(  -  iindiihini;  iIk-  '  liritisli  (  nInni.J 
Syst.in"  ,1-  .1  uli-'lr  ill. It  lii.sc  .lillii  iiilirs  nii^;lil  |><  rli.ips  lir 
t('rin(<!  si.ilniniA   m-  h  ;^.i!.       Iln  \    ii.il  111  .illv  tnllnwrd  llic  tr.mslir 

nl    I  Ik     pn|ili(  .ll  .nlillii  I    ht.ni    Kc  il    Kixn    In  (  )lntU.l   Inr  tile  li.iiiiini; 

,,t  ill-  M.inii-ilM  \(i  1  ll' \  -iinsr  linin  the  .ippannt  iiccissitv 
tnr  iiimii  (liali-  li  ki-I-i' '^ ''  •"'inii  ninlrr  i  ircunislaiK  r-  wliirh 
w.iir.iiiltil  till  (Iniilit  .Is  In  \\li(  ilii  r  tli.it  .utinii  was  citliii  .i<i\is- 
aMc  in  ils<il  •■v  nilr.i  rirc^  <il  tlir  Icdir.il  ^nxcrnimnt .  'I'll.' 
a<l\is.iliilil\    nt    iniiiK  (li.ilc   pmxiihi.il   nri;.iiii/.it  inn    u.i-   (  liii  tly   a 


pnliti(.ll      (|UI  -tlnll      .111(1      W.ls     ( 


lite  rniiiii  <1,    .Is    alrc.i(l\     indi' .itrd, 


.,iri;il>  as  .1  rrsnll  <il  the  Ki.l  li'surrci  tinii.  Tlir  cmist  itiit  mnaiitN' 
of  t lie  M.mitnli.i  .\(  t  w.is  .iiinllirr  m.ittcr.  .ind  tlic  inllurnccs 
which  (Ictcrniinc.l  nr  l,iili-d  tn  drtfririnc  this  point  <'iiin(l 
natiinilix  at  ( )tt.i\\.i. 

Thr  cnlltrnMIsV    tlinicd    lipnll    t  he  n.lt  lire  .liul    l)|illi  ipli-  nl    tJK' 

I'.riiisii  Nnith  Anuiir.i  Act  n|  IStiT:  .ind  the  sii^nilH.int  wnnlsnf 
Lord  liald.iiic  in  th<-  rcicnt  Maiiit(>!'<i  I iiituitivr  niul  Rcfcn'iiilnni 
Case  i<>  Can.  \..  c.  .■)'.li  iHtnic  the  I'rixy  Council  may  he  <it((l  a-i 
OTIC  nf  the  t(rses|  aiitiinrit.itixe  prnnouiueiiunts  witii  reK'ir<l  to 
tii.it  K'e.it   imasiire: 

'I'iic  silunie  cf  tile  A(  I    I)a^se.l    111     I  SCpT    W.|s    thus,    iK.t     tn    weld 
the    l'ln\  lilies  iiilc,  niir,  iinr  to  Sllb' •! '  Imate  rn.viiii  i.il   (  ;M\fninuIlls 
til  a  lenli.il    .uittmrit  \  .  bin   tn  esLiMish    a   ('(iilr.;l    ( ',n\  i-rnnu  nt    in 
which    these    i'n.viiicis  slii.uld   l)e   npresrnlid,  eiitru-ln!    with    ex- 
clusive   .iiithority   niiK'    in    aff.iirs    in    which    tlie\'    had    .1    cnnniinn 
intiTcst.      Suhicci   tn  this  e.ii  h  I'n  \  iiu  c  w.is  tn  retain  its  iiulepend- 
tr.n    .iiul  aiilnia  n  >■,   .mil  tn   1  c   diieitK    m  tier    ll:c    Cnwii    .is    its 
he.id.      Within  these  liir.its.  ,     its   |,,cal    l.eiiislatiiic    ;.  Iniii;   as   the 
Iniperi.il  P.irli.inieiit    did    iint    R'pe.il    its   nun    Act    cnnteirini;    this 
slatiis,  was  tn  \n-  siiiireiiie.' 
Now  by  tlu'  H.N.  A.  Act  nl  ISd?,  sectinn  lit;,  the  statiitor\'  author- 
ity for  the  admission  of  "Rupert's  Land  and  the  North-Western 
Territorv,  or  either  of  them,  into  the  I'nion"  is  (Ieline<l  as  being 
"subject  to  tlie  |iro\isions  of  this  Art."  namely,  with  the  pro\  inees 
in  certain  respects  isuch  as  the  control  of  public  lands,  for  instance) 
cnjo\iiig    "supreme"    powers    "directly   imder   the   Crown."     Sir 

'/.utf  J,u-nal  Kii'orts.  Nn\  .  I'.U'.l,  |..  11."). 
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lohn  A  Mar.lonald.  in  a  nuniorandum  for  the  (  anad.an  1  nvy 
Couuril,  IXTcnilHT  2'..,  1S7().  cnnrc.Kcl  that  -.vvn  'f  the  terms  <> 
the  Address  (.^.-v\Uvd  in  tin-  15.N.A.  Act,  lS(i7.  sectmn  14(.)  had 
neliulcd  a  nil  constitution  for  th.  North-W-st  ,t  nu.st,  under 
th.  al,ove  cited  section,  have-  been  .uhiect  to  the  provisions  « 
the  Imperial  Act  of  Inion,"  '  The  ri.ht,  therefore,  ot  the  federal 
e„venunent  alone  to  legislate  for  tin-  creation  of  a  new  proMiice 

ii.h  provincial    <lisal.iH,ies    in    ^^T''' !''?     uTf  x77^i^ 
comi>lete  variance  with  the  principles  of  the  H.N. A.  Act  of  ISb., 
was  (luestioned   from    the  hr^t    in   several   very  important  parti- 
cular',    -rhe    riuht    of    "KivinK    a    constitutum    to    a    p.^rtiun    of 
Ru„e'rfs    Land,"    permitting    the    free    exercise    ..f    re.ponsihle 
g<nenmu.nt,  seems  to  ha^-e  passc.l  without  c,uestion     hut  during 
L  di.scussion  of  the  ki;al  asp.'cts  ot  the  Manitoha  hill  l.etore  t  le 
House  of  Commons  in  May.  1S70.  it  sc-ems  to  luu..  been  .^^'Hra   >' 
airreed   that   "especiallv  those  of  it.  proMsions  winch  gave  the 
riuht  t4)  the  Province  to  haxe  Representatives  in  the  Senate  and 
H  ,use  of  ComnM>ns  of  the   l)omini<.n"  ^^ere  technically  at  least 
ultra  incs  of  tiie  f<.ier,d  «o^■e^lment.  (atii  though  no  new  prin- 
ciples had  been  imro.luced  in  that  re.p.ect  into  the  general  scheme 
of  Confederation.  ,      , 

In   several   mher   n'spects.    however,    the    Manitoba    .\ct   had 
departed    very    radically   from    the.   re.  ogn,/e<l    principles   of     he 
HN   \     \ct   of   lS.i7.   and   was   far   fnnn    bemg     'sulMcct    t<)   the 
5,;;^  isions  of  this  Act."      It  has  been  held,  f..r  instance.  ''V  ^'^'^^^^^ 
constitutionalists   both   then    and   sin<-e.    that   section    3(    <,     the 
Manitoba  Act  providing  for  the  admhiistrati.m  o    public  lamls 
:■  hv  the.  C.o^■e^nne■nt  of  ('anada  for  the  purposes  of  the;  Dominion 
violated  one.  of  the.  most  important  of  all  the  provisions  „f  the 
B  \  A    \c .  of  1SC.7,  section  109,  safeguarding  for  all  the  provmc-es 
of 'Canada   without   exception    the  full   benehcial   c:<.ntrol   <>f  the 
nublic  lands  within  their  boundari.'s.     There  is  a  sense,  ineleed. 
in  which  thi.    feature  of  the   H.N.A.  Act  of  1867  was  not  only 
important,  but    fundamen.r.l.     The  con  I  r<4  of   ^^^^'^f /'■''■']'' 
and  crown  land,  by  the-  pro^-i^^e  of  rppe-  Canmla  had  formed  o   e 
of  the  chief  incentives  aad  no  small  part  ot  the  practical  resul  s 
of  the  conflict  for  responsible  genemment,  and  it  was  re-sponsible 
goxemment  ulu.h  made,  possible  a  voluntary  federation  of  sel  - 
governing  provinces  aspiring  to  the  destiny  of  a  transcontinental 
Dominion. 

I  Can.  Sessional  Papers.  1871,  Vol.  5,  Paper  No.  20. 
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Throughout  the  voluminous  discussions,  therefore,  of  the  legal 
or  statutory  aspect  of  the  question  ever  since  the  time  of  Con- 
federation there  has  been  a  succession  of  eminent  constitutionalists 
— ^from  Edward  Blake,  the  law  ofticexs  of  the  Cro\m  in  (ireat 
Britain,  and  Sir  Oliver  Mowat  to  Chief  Justice  Haultain  and  Sir 
Robert  Borden  who  have  upheld  the  inherent  and  fundamental 
rights  of  provinces  in  this  respect  under  the  original  principles  of 
the  B.N. A.  Act  of  18G7.  During  the  discussion  of  the  Alberta 
and  Saskatchewan  Acts  in  1905  it  was  stated  that  the  Manitoba 
Act  was  "ultra  vires — was  so  considered  by  the  legal  advisers  of 
the  Crown  in  England,  and  in  order  to  make  it  valid  it  was  neces- 
sary to  pass  the  Imperial  Act  of  1871."  '  Indeed  one  of  the  most 
vigorous  protagonists  of  provincial  rights  in  respect  of  public  lands' 
is  content  to  base  the  cause  of  the  prairie  provinces  upon  the 
purely  legal  aspects  of  the  case. 

It  is  evident  at  any  rate  that  the  constitutional  principles 
embodied  in  the  B.N..\,  Act  of  1867  were  having  a  "rough  time 
of  it"  in  the  process  of  meeting  what  were  considered  to  be  the 
political  requirements  at  Red  River  in  1870.  There  were  other 
practical  considerations  which  further  complicated  the  legal 
difficulties,  for  beyond  a  doubt  Canadian  statesmen  had  already 
set  the  '  minds  upon  two  or  three  great  constructive  national 
projects,  and  were  determined  to  allow  no  abstract  constitutional 
principles  to  stand  in  their  way. 


'  "Tiure  was  a  very  strong  opinion  in  England  and  also  here — I  believe  it  was  shared 
by  Mr.  Rlake — that  we  had  no  right  .  . 

"The  interpretation  given  by  the  Judicial  Committee  of  the  I'rivy  Council  upon 
section  109  .  .  .  has  always  been  favourable  to  the  provinces,  and  has  gone  very  far  in 
the  direction  of  maintaining  that  all  public  lands  .  .  .  once  the  province  is  created  fell 
under  provincial  control.  .  .  . 

"By  common  understanding  of  section  109  and  the  interpretation  put  upon  that 
section  since  our  constitutional  questions  have  arisen,  it  would  seem  to  \>c  evident  that 
public  lands,  by  the  very  terms  of  the  constitution,  belonged  to  the  pro\  inces  the  moment 
they  entered  confeder.itiiin,  and  1  see  no  reason  for  departing  from  that  rule  in  regard  to 
the  province  created  out  of  a  portion  of  the  North-West  Territories." — Hon.  Mr.  Monk, 
Hansard,  190.'),  |>p.  ;i072  et  seq. 

'  Mr.  Bram  Thompson.  See  Canada's  Suzerainty  over  the  West,  reprinted  from  the 
Canadian  Law  Times  of  .August  and  September,  1919.  Mr.  Thom|)son  contends  that 
the  Privy  Council  would  find  the  sections  in  the  Alberta  and  Saskatchewan  Acts  pro- 
viding for  federal  administration  of  ublic  lands  ultra  ures  of  the  federal  government, 
and  thai  even  section  30  of  the  Manitoba  .Act,  despite  the  validation  of  that  measure 
by  the  B.N. .A.  .Act  of  1871  "for  all  purposes  whatsoever",  could  be  declared  u'tra  vires 
by  reason  of  conflict  with  the  fundamental  principles  of  the  B..N..\.  Act  of  18t)7. 
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TlieviTvronditiinisdf  tl.'  surrciukT of  Hudson's  Hay  chartrrcd 
rights  ir,  Rupert's  Laiul  to  thr  Crown,  and  particularly  thercsor- 
vation  of  the  "onr-twcnticth  part"  of  each  toMTiship  "within  the 
Fertile  Helt"  for  the  Company,  necessitated  a  nii-asure  of  fecienil 
(fmtrol.  It  is  clear  that  no  regard  for  "provincial  rights"  in 
Manito')a  was  to  be  allowed  to  complicate  the  oliligations  of  the 
Dominion  to  the  Hudson's  Hay  Company.  Sir  John  A.  ^lac- 
d(.nald,  in  fact,  did  not  hesitate  to  avow  the  intention  of  ohtamnig 
from  the  lands  of  the  West  "repayment  of  the  disbursement  of 
the  £300,000,"  despite  the  fact  that  this  sum  was  raised  by  public 
loan,  to  be  paid  off  onlv  in  1904  by  all  the  provinces  of  (^anada, 
Manitoba  included';  "The  expense  would  be  defrayed  by  that 
means  instead  of  being  charged  against  the  jx-ople  of  the  Provmces 
of  Ontario,  Quebec,  Nova  Scotia,  and  New  Brunswick.  That 
could  be  done,  howe\cr,  only  by  carrying  out  that  ycVuy  (  f 
keeping  the  control  of  the  lands  of  the  country,  and  .  .  .  they 
had  determined  to  do  so."  = 

A  second  practical  consiclvri'tion  was  the  need  o'.  rapid  immi- 
gration and  the  f(  ar  that  the  ne\,-  province,  thm  prejxmdera.itly 
I-"rench  and  Metis,  would  obstruct  this  policy  if  granted  full 
control  of  the  jiublic  lands.  "The  land  could  not  be  handed  over 
to  them  ...  It  would  be  injudicious  to  have  a  largi^  Province 
which  .  .  .  might  interfere  with  the  general  policy  of  the  Govern- 
ment .  .  .  Besides  the  land  legislation  of  the  Province  might  be 
obstructive  to  immigration."  ' 

And  tnially  the  great  project  of  a  transcontinental  railway  was 
already  beginning  to  engross  the  attention  of  the  federal  govern- 
ment. There  can  be  no  doubt  that  this  was  very  prominently 
in  mind  at  the  time  of  the  transfer.  At  the  Convention  of  Febru- 
ar\-,  1870,  when  Commissioner  Smith  was  asked  to  reply  to  the 
demand  for  "full  control  of  all  the  public  land"  for  thr  "Local 
Legislature"  he  (lualiticd  his  reply  that  "full  and  substantial 
justice  will  be  done"  by  pleading  ignorance  "of  the  country  and 
of  the  extent  to  which  this  concession  might  afTect  public  works, 
etc,"  ■• 


1  Slalement  of  Proceriiiniis  taken  by  the  Lords  Commissioners  of  Her  Majesty's  Treasury 
to  Rive  effect  to  the  Guarantee  of  a  loan  for  the  £joo.ooo  authorised  by  the  Act  32  &■  .;.f, 
Vic,  e.  101.  June  2,S,  ISTO.  Cf.  also  Can.  Se'^sinnal  Papers.  ISSO,  Vol.  X,  Papur  Xo.  7.") 
anil  Chfstfr  Martin,  "  The  Xatural  Resources  Question",  p.  3,"). 

»  Recent  Disturbances  in  the  Red  River  Selllcment,  1870,  pp.  I.'i2,  143,  1  it),  etc. 

'Sir  Jolin  .\.  Mardonald  'Vi  the  Manitoba  Bill. 

*  The  Nax'  Nation,  Veh.  U,  1S70. 
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Sir  John  A.  Macdonald,  at  the  dcha:te  on  the  Manitoba  Bill, 
doclannl  frankly  that  "the  land  could  not  be  handed  over  to 
them;  it  was  of  the  greatest  importance  to  the  Dominion  to  have 
possession  of  it,  for  the  Pacific  Railway  must  he  built  by  means  of 
the  land  through  which  it  had  to  pass."  Sir  George  Cartier 
stated  this  \iew  e\'en  more  bluntly  when  he  announced  that  the 
public  lands  fif  the  West  "had  bee.  given  up  for  nothing":  "It 
must  be  in  the  cfmtempiation  of  the  Members  of  the  House  that 
these  could  l)e  used  for  the  construction  of  the  British  Pacific 
Railway."  ' 

As  late  as  1884,  the  Canadian  Privy  Council  enunciated  the 
policy  with  regard  to  the  Cana<lian  Pacific  Railway  that  "the 
expenditure  in  construction  and  in  cash  subsidy  may  be  regarded 
as  an  advance,  to  be  repaid  from  the  lands."  ^ 

For  all  these  reasons,  therefore,  legal  and  otherwise,  it  was 
determined  to  apply  for  Imperial  validation  for  the  Manitoba  Act 
"as  if  it  had  been  ai  Imperial  statute."  The  memorandum  to  the 
Canadian  Pri\y  C<  ncil  was  drawn  up  by  Sir  Jf)hn  A.  Macdonald,' 
and  though  the  draft  bill  under\vent  several  very  significant 
changes  before  it  e\'entually  passed  the  Imperial  Parliament,  the 
Manitoba  Act  wa.-.  c\'entually  (onfirmed  "for  all  purposes  whatso- 
e\er"  by  the  British  Nfirth  America  Act  of  1871.  It  is  interesting 
to  note  that  the  suggestion  in  the  draft  bill  (section  6)  that  "any 
Act  of  the  said  Parliament  hereafter  establishing  a  Pro^■ince  as 
aforesaid  shall  have  effect  as  if  it  had  been  >.nacted  by  the  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain  and  Ireland"  does 
not  appear  in  the  filial  Act,  and  the  omission  would  seem  to  be 
very  significant  in  its  bearings  up<m  the  Alberta  and  Saskatchewan 
Acts  of  1905.  Otherwise,  however,  the  B.N. A.  Act  of  1871  seems 
to  have  been  devised  as  a  complete  and  perfunctory  carte  blanche 
for  the  irregularities  attending  the  transfer.  It  thus  came  to  pass 
that  the  administration  of  the  public  lands  of  Manitoba  "by  the 
Government  of  Canada  for  the  purposes  of  the  Dominion," 
devised  by  Canada  not  only  without  the  consent  or  knowledge  of 
the  inhabitants  of  the  new  province,  but  in  defiance  of  every 
expression  of  opinion,  both  English-sp'>aking  and  F'rench,  in  every 
"list  of  rights"  drawn  up  during  the  transfer,  was  validated  by 


'  Recent  Disturbances  in  the  Red  River  Settlement,  1S70,  p.  139. 
'  Can.  Sessional  Papers.  1S85,  Vol.  12,  Paper  No.  (il. 
•  Can.  Sessional  Papers,  1871,  Vol.  5,  Paper  No.  20. 
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Imperial  enactment  drafted  at  Ottawa  "for  all  purp<ises  what  so- 
ever. 

A  comparison  of  the  three  series  of  difficulties  outlined  above 
would  afford  an  alluring;  opixirtunity  for  speculations  which  cannot 
he  induljjed  here.  Of  the  three,  the  constitutional  difficulty  at 
the  beginning — apparently  the  most  formidable  at  the  time — was 
surmounted  in  fact  with  the  least  violence  to  good  sense  and  normal 
British  constitutional  jirocedure.  The  mischief  which  has  arisen 
with  regard  to  it  has  arisen  not  from  the  facts  of  the  case  nor  from 
the  princi]>)cs  observed  in  the  transfer,  but  from  loose  and  con- 
veniently specious  fictions  since  employed  to  justify  a  course  of 
action  already  determinefl  uj-nm  for  other  reasons.  The  second 
series  of  dif^culties,  culminating  in  one  of  the  most  inglorious 
jwilitical  episodes  of  Canadian  history-,  has  had  even  more  per- 
nicious practical  results.  The  events  of  1869-70  have  sown 
IManitoban  and  even  Canadian  history  with  dragons'  teeth  yield- 
ing ever  since  a  truly  prolific  harvest  of  racial  and  religious 
controversy-. 

There  is  a  sense  in  which  the  solution  sought  for  the  third 
series  <if  difficulties  has  been  equally  far-reaching  in  its  ultimate 
results,  for  as  already  suggested,  the  B.X..^.  Act  of  1871  has  lieen 
held  to  have  changed,  uixin  the  statute  books  at  least,  not  only 
the  amplitude  but  the  ver\-  nature  of  the  Canadian  Confederation. 
Hy  the  original  H.N.A.  Act  of  1867  the  Dominion  of  Canada  was 
a  ft'deration  of  equals,  each  province  being  "supreme"  in  certain 
resi>ects,  "directly  under  the  Crown  as  its  head."     By  the  B.X.A. 
of  1871  (validating  "for  all  purixises  whatsoever"  the  Manitoba 
Act  and  the  Act  for  the  Temporar\-  Government  of  Rupert's  Land 
and  the  North-Western  Territory  when  united  with  Canada),  the 
Dominion  of  Canada  was  transformed  from  a  federati(m  of  equals 
into  an  Empire.     Manitoba,  a  province  in  name,  was  debased  to 
"colonial"  status  ("for  the  purposes  of  the  Dominion")  in  one 
at   least   of   the   essentials  of   provincial   self-government.     The 
territories  btyond  were  placed  beneath  the  imperial  control  of  the 
Canadian  parliament,  with  an  organization  of  executive  govern- 
ment almost  as  primitive  as  that  of  Canada  under  the  Quebec 
Act  of  1774.     It  was  not  until  1S75  that  the  Xorth-West  Terri- 
tories Act  pro\  ided  a  constitution  for  the  North-West  Territories 
similar  to  that  embodied  in  the  Constitutional  Act  of  1791.      It 
was  not  imtil  1SS8  and  1894  that  the  princiijles  and  practice  of 
resjx^nsible   go\emment    began    to   appear;     and   even   with    the 
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acKont  of  autonomy  and  (in  nanii-)  ])rovincial  status  in  1905, 
the  imperial  parliament  of  Canada  took  the  responsibility  of 
withhoidinjT  the  (irstfruits  of  that  responsible  povemment  in  the 
determination  to  retain  the  control  of  the  natural  resources  of  the 
prairie  provinces  (as  provided  in  the  .\ll)erta  and  Saskatchewan 
Acts  of  the  federal  parliament)  "for  the  purposes  of  Canada." 
If  the  B.X.A  Act  of  1871  has  indeed  authorized,  in  the  words  of 
Lord  Halshury,  this  "utmost  discretion  of  enactment,"  it  lias 
made  it  necessary  for  the  prairie  ])ro\inces  to  contend  for  some 
of  the  primitive  ri^'hts  of  self-government  to  which  llpjx^r  Canada 
aspired  three  genirations  ago  in  the  contest  for  responsible 
go\emmint. 

One  other  reflection  may  not  be  out  of  ji'ace  in  conclusion. 
The  rectification  of  these  irregularities  would  s(>em  to  re<iuire  an 
Imperial  Act  tf)  amend  the  B.N. A.  Act  of  1S71.'  In  view  of  this 
fact,  the  recent  i)roiX)sal  to  secure,  for  the  Dominion,  jxiwers  to 
amend  the  B.X.A.  Acts,  "with  the  constant  of  the  Provincial 
Legislatures,"  bears  an  unfortunate  resemblance-  to  the  abortive 
proncsal  in  the  draft  bill  of  1871  to  endow  the  federal  parliament 
w  )wers  of  legislation  for  new  provinces  "as  if  it  had  been 

ei  ,  '  by  the  Parliament  of  the  United  Kingdom  of  Great 
Britain  ind  Ireland."  The  acquiescence  of  the  three  "colonial" 
pro\'inces  is  scarcely  to  be  expected  without  the  equitable  remo\al 
first  of  provincial  disabilities  imposed  in  1870,  1871,  and  IflOo.^ 
In  fact,  it  would  seem  to  be  in  order  to  complete  Confederation 
within  by  restoring  the  just  and  original  principles  of  1867  as  a 
sine  qua  von  of  consummation  without  by  the  assumption  of 
complete  autonomy  among  the  autonomous  nations  of  the  British 
Empire. 

Chester  M.^rtin 


'  This  would  seem  to  be  true  oven  with  retjiirii  to  Alberta  and  Saskatchewan  by  the 
terms  of  the  B.N. .A.  .Act  of  1871.  section  0;  though  Sir  Robert  Borden  would  seem  to 
reganl  a  federal  .Act  "w  ith  the  consent  of  the  Provincial  legislature"  ;.s  sufHricnt. — 
Hansard,  1005,  p.  Ht)6. 

'  ".Any  other  course  would  seem  (pr.ce  the  attitude  of  the  other  provinces  at  the 
Conference  of  November,  1918)  to  invite  the  post|K)nement  of  the  settlement  of  the 
'Natural  Resources  Question' for  this  province  to  the  (Irtek  t'alends."  See  Cluster 
Martin,  "  Xalural  Resources  Question",  pp.  108,  note;  112;  113,  etc 


